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United States Constitution
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United States Constitution/Bill of Rights

Article III Section 2

The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be 

held in the state where the said crimes shall have been committed…

Amendment V

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, 

or in the Militia, when in actual service in time of War or public danger...

Amendment VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 

impartial jury of the state and district wherein the crime shall have been committed…

Amendment VII

In suits at common law, where the value in controversy shall exceed twenty dollars, the right 

of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined 

in any court of the United States, than according to the rules of the common law. 4
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Federal Rules of Civil Procedure

Rule 48. Number of Jurors; Verdict; Polling

(a) Number of Jurors. A jury must begin with at least 6 and no more than 12 members, 
and each juror must participate in the verdict unless excused under Rule 47(c).

(b) Verdict. Unless the parties stipulate otherwise, the verdict must be unanimous and 
must be returned by a jury of at least 6 members.

(c) Polling. After a verdict is returned but before the jury is discharged, the court must on a 
party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of 
unanimity or lack of assent by the number of jurors that the parties stipulated to, the 
court may direct the jury to deliberate further or may order a new trial.
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Jury Selection and Service Act of 1968

To be legally qualified for jury service, an 
individual must:

 be a United States citizen;

 be at least 18 years of age;

 reside primarily in the judicial district for one year;

 be adequately proficient in English to satisfactorily 
complete the juror qualification form;

 have no disqualifying mental or physical condition;

 not currently be subject to felony charges 
punishable by imprisonment for more than one 
year; and

 never have been convicted of a felony (unless civil 
rights have been legally restored)
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Groups that are exempt from federal jury service:

 members of the armed forces on active duty;

 members of professional fire and police departments; and

 "public officers" of federal, state or local governments, 
who are actively engaged full-time in the performance of 
public duties.

Excuses from Jury Service by Court’s discretion

 persons over age 70; 

 persons who have, within the past two years, served on a 
federal jury; 

 persons who serve as volunteer fire fighters or members 
of a rescue squad or ambulance crew;

 persons with "undue hardship or extreme inconvenience."



Jury Selection and Service Act of 1968

Juror Pay

Federal jurors are paid $50 a day ($60 a day after serving 10 days). Employees of the federal 

government are paid their regular salary in lieu of this fee. Jurors also are reimbursed for 

reasonable transportation expenses and parking fees. Jurors also receive a subsistence 

allowance covering their meals and lodging if they are required to stay overnight.

Juror’s Duty 

The judge determines the appropriate law that should be applied to the case and the jury 

finds the facts in the case based on the evidences presented. At the end of a trial, the 

judge instructs the jury on the applicable law. While the jury must obey the judge’s instructions 

as to the law, the jury alone is responsible for determining the facts of the case. The standard 

of proof is a “preponderance of the evidence,” or “more true than not.”
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Jury Selection and Service Act of 1968

Juror Selection

Each district court randomly selects citizens’ names from lists of registered voters and people 

with drivers licenses who live in that district. The people randomly selected complete a 

questionnaire and those qualified are randomly chosen to be summoned to appear for jury duty.

Voire Dire

The judge and the attorneys ask the summoned potential jurors questions to determine their 

suitability to serve on the jury. The purpose of voir dire is to exclude from the jury people who 

may not be able to decide the case fairly. Members of the panel who know any person involved 

in the case, who have information about the case, or who may have strong prejudices about the 

people or issues involved in the case, typically will be excused by the judge. The attorneys also 

may exclude a certain number of jurors without giving a reason.
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General Flow of Jury Trial
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Opening Statement

• Provide a “Road Map” for the jury for the arguments to be presented

• Discuss “Facts” to be established at trial

• Must be limited to the evidence reasonably expected to be presented

• Arguments based on to be established “Facts” not allowed

• Typicallly, little of no discussion of law

• Defendants are allowed to conduct the opening statement after the
close of the Plaintiff’s case (seldom done)
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Presentation of Case

Evidences introduced through witnesses (Fact and Expert)

• Typical Fact Witness in a patent trial include
– Corporate Representative (“Face of Company”)

– Inventor

– Engineer

– IP representative

– Sales and Marketing representative

• Typical [Testifying] Expert Witness in a patent trial include
– Technical Expert

– Damages Expert

– Licensing Expert

– Source Code Expert

– Marketing (Survey) Expert
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Closing Argument

• Reiterate “key arugments” for the jury to consider

• Work only with “Facts” established in trial (no new evidence)

• Argument based on to be established “Facts” is the goal

• Some discussion of law (e.g. burden of proof)

• Plaintiffs usually gets the last word
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Jury Deliberation

• Jury Instruction is provided by the Judge

– Patent Jury Instructions

– Jury Verdict Form

• Jury selects a foreperson who is responsible for presiding over 
the deliveration

• Jury members are not allowed to access any outside info, 
including the internet

• Jury is allowed to submit questions to the Judge 

18



Jury Verdict
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The Runaway Jury/John Grisham
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My Cousin Vinny
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Webinar Series～Better Safe than Sorry～

No. 1: Introduction (2021.01.29)

No. 2: Willful Infringement (2021.02.26)

No. 3: Virtual Patent Marking (2021.05.28)

No. 4: Jury Trial (2021.06.25)

No. 5: Damages (2021.07.30)

No. 6: Discovery (2021.09.24)

No. 7: Doctrine of Equivalents (2021.10.29)

No. 8: ITC (2021.11.26)
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Jitsuro Morishita
Tokyo:  03-4578-2530

Mobile: 070-1498-0066

jitsuro.morishita@morganlewis.com

Jitsuro Morishita devotes his practice to resolving complex global 
disputes in the areas of intellectual property, antitrust, 
governmental investigations, labor, and environmental issues.

Early in his career, he worked in-house for two global technology 
companies, Pioneer Corporation and Fujifilm Corporation, bringing 
unique expertise to advocate using profound understanding of 
Japanese company cultures.

Jitsuro is devoted to bringing his clients (i) easy communication 
using excellent communication skills, (ii) pleasant surprises from 
creative and out-of-the-box ways of thinking, and (iii) deep 
satisfaction through great results and client-friendly experiences.
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